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ROBERT

L.

DRAKE*

Legal Aspects of Financing in
Czechoslovakia, Hungary, and Poland
I. Czechoslovakia**
A.

COMPANY LAW

1. Types of Corporate Entities
The most commonly used corporate entities in Czechoslovakia are the limited
liability company (spolecnost s rucenim omezenym) and the joint stock company
(akciovd spolecnost), both of which are regulated by the Commercial Code (Act
No. 513 of 1990).
Other entities that are less commonly used include a public commercial company (verejMn obchodni spolecnost), a limited partnership (komanditni spolecnost), and another form of limited partnership (komanditnispolecnost na akcie)
the capital of which is represented by shares and which is managed by general
partners rather than a board of directors. The law regulating these entities is also
contained in the Commercial Code.
2. New Commercial Code
The new Commercial Code came into effect on January 1, 1992. This new
Commercial Code has replaced the existing Economic Code, the Joint Stock
Companies Act, the Foreign Trade Code, and the Act on Enterprises with Foreign Property Participation (generally known as the Joint Venture Law).
Prior to the enactment of the Commercial Code, the laws were very brief and
silent on many issues that are usually addressed in other jurisdictions. The
Commercial Code applies retrospectively with respect to certain matters. Companies incorporated under the Economic Code are required to amend their constitutional documents within one year of the Commercial Code being enacted.
Also, any constitutional document of a company that is contrary to provisions
*Partner, Baker & McKenzie, London

**Co-authors for Part I are Jan Grozdanovic, Baker & McKenzie, London, and Dr. Jirf Balastik
and Dr. Martin Maisner, Balastfk, Fiala, Profous a spol, Prague.
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contained in the Economic Code is immediately invalid ex lege. Contracts and
arrangements entered into before the Commercial Code came into effect that
relate to the establishment of bank accounts and operating accounts and the
deposit of securities are to be dealt with under the Commercial Code.
3. Limited Liability Companies
Shareholders in limited liability companies are not personally liable to the
company's creditors for the company's debts. Their only obligation towards the
company is limited to any sums unpaid on their shareholdings. A board of
directors is required to be appointed, and directors are jointly and severally liable
for losses caused to the company when acting beyond the scope of their power
or authority.
4. Other Entities
While limited liability companies and joint stock companies can have only one
shareholder, at least two shareholders are required for a partnership and a public
commercial company. The number of shareholders required for other types of
companies is not provided in any law. Public commercial companies and limited
liability companies can be managed by directors, executive officers, or shareholders, as determined by the shareholders. The Commercial Code requires the
joint stock company to be governed by a supervisory board, while a limited
liability company is not required (although it may) to appoint a supervisory
board.
5. Registration
Each company that is registered in Czechoslovakia has, as its foundation
document, a deed of notarial record that is required to specify the structure of the
company and its capital, the names of its representatives, the relationship among
the shareholders, and other information. Although information that is registered
is available to search by the public, currently, because of the shortage of personnel and inefficiencies, the records are approximately three months out of date.
6. Public Fund-Raising
Czechoslovakia has no stock exchange, but the legislation providing for the
establishment and operation of a stock exchange is currently being prepared.
Foreign companies are, however, permitted to offer shares to Czechoslovak
persons. With the prior permission of the State Bank of Czechoslovakia, the
ownership of shares in foreign companies may be transferred to Czechoslovak
companies or persons.
7. Ultra Vires
The concept of ultra vires is regulated by the Commercial Code. Pursuant to
article 24(g) of the Commercial Code, the acts of a representative of a company
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that are not duly authorized by the company and that exceed the company's
powers are invalid if they are not promptly ratified by the company. If another
party relied upon the acts of a representative of a company and had no knowledge
of the lack of authority of the representative, then the company will be bound by
such acts.
8. FinancialAssistance
A company can, in theory, provide financial assistance to a financier that is
providing finance for the acquisition of the shares in that company. Currently,
public records do not contain any recorded examples of such transactions taking
place.
B.

PRIVATIZATION

1. Small Businesses
The Act on the Transfer of the State Ownership of Some Property to other
Juridical or Natural Persons (generally known as the Small Privatization Law)
provides for the privatization of small businesses such as shops, restaurants, and
roadside stalls that are controlled by the state. Small privatizations are controlled
by some seventy-five regional committees and take the form of auctions that are
generally subject to low reserve prices. The first round of auctions is reserved for
Czechoslovak citizens only. Foreign persons are entitled to bid for a business
only if the business is not sold in the first round. Frequently businesses have
realized prices many times those anticipated.
2. Large Businesses
The Act on Conditions of Transfer of Property of the State to Other Persons
(generally known as the Large Privatization Law), which came into effect on
April 1, 1991, has established a framework under which it is anticipated that the
foreign investment process will be sharply accelerated and a large proportion of
the Czechoslovak economy will be transferred into private ownership.
The Large Privatization Law generally deals with the privatization of property
owned by the state and property that a state enterprise has the right to use. Before
any transfer of property is made, an approved privatization project must be prepared
for each enterprise. The information required for each project should include: (a) a
description of the enterprise and the property that is the subject of the proposed
privatization; (b) details of the way in which the state acquired the property; (c) details of any restitution claims from previous owners; (d) a valuation of the property;
(e) the proposed manner of privatization; (f) details of the company that will take
over the business and assets; (g) details of intellectual property; and (h) a timetable
for the implementation of the privatization transaction.
Upon preparation and approval of the privatization project, the responsibility
for enterprises and the implementation of privatizations will be transferred to
SUMMER 1992
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either: (a) the Federal Fund of National Assets (if the relevant enterprise was
operated or founded by federal organs), or (b) either (i) the Czech Republic Fund
of National Assets or (ii) the Slovak Republic Fund of National Assets (depending on where the relevant property is situated). The assets of the enterprise (or
the shares of its successor company) will be transferred by the founder to the
relevant fund and the former enterprise will be dissolved. The funds are not part
of the federal budget or the budget of either the Czech Republic or the Slovak
Republic and their assets may be transferred to newly incorporated companies,
sold to investors, or transferred to municipalities. The funds will most likely
coordinate the sales of businesses and shares in their successor companies and,
pending the sales, will perform the functions of a holding company.
The Large Privatization Law has also introduced the concept of investment
coupons. Investment coupons are nontransferable securities that will be issued to
all Czechoslovak citizens above the age of eighteen who are residents and will
entitle the holders to purchase shares in certain Czechoslovak enterprises. Details
of the coupon scheme are set out in subordinate legislation.
C.

FOREIGN INVESTMENT

1. Joint Ventures
If a foreign company enters into a joint venture with a Czechoslovak company
and the Czechoslovak company contributes assets to the joint venture then,
before the joint venture can be registered, it is no longer necessary to obtain the
permission of the relevant Ministry of Finance. Foreign persons may conduct
business in the CSFR on the same conditions as Czechoslovak persons.
2. Acquisition of Assets
If a foreign company wishes to acquire assets of a Czechoslovak company,
approval must be obtained from the relevant government department. For example, if the assets of an engineering company were to be acquired, the approval
of the Ministry of Civil Engineering and Construction would be required.
3. Debt-Equity Ratios
No law specifically provides that a foreign company is required to fund its
Czechoslovak investment by way of a certain percentage of equity capital and a
certain percentage of loans. The relevant Czechoslovak governmental authorities
would, however, be able to monitor the transaction through applicable foreign
exchange laws.
D.

FOREIGN EXCHANGE

1. Convertibility of Local Currency
The law relating to foreign exchange rules is contained in the Foreign Exchange Act, which came into effect on January 1, 1991. That Act introduced the
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concept of "internal convertibility" under which Czechoslovak persons who
become registered in a Companies Register have (subject to sufficient liquidity)
the right to have any amount of Czechoslovak crowns exchanged for hard currency in order to finance their import activities. Any hard currency earned by a
Czechoslovak person from export activities must be converted by the relevant
Czechoslovak bank into Czechoslovak crowns.
2. Lending
Czechoslovak state-owned enterprises and privately owned companies may
borrow money from foreign banks. Amounts borrowed in foreign currencies
must, however, be converted into the local currency.
3. Consentsfor Offshore Payments and
Locations of Bank Account
Consent of the State Bank of Czechoslovakia is required to open a foreign
exchange account with a foreign bank. Such consent is also required for opening
a foreign currency bank account in Czechoslovakia. These requirements do not,
however, apply to investments that may be made by foreign investors (which may
be made in foreign currencies) or Czechoslovak natural persons. Also, joint
ventures with foreign participation, including a 100 percent foreign-owned
Czechoslovak company, are considered to be Czechoslovak legal persons and
thus subject to the Foreign Exchange Act.
Generally, all Czechoslovak companies are obliged to transfer any funds in
foreign bank accounts to Czechoslovak banks promptly after their receipt in such
accounts. If a Czechoslovak company wished to maintain funds in a foreign bank
account, then it would be required to obtain the prior permission of the State
Bank of Czechoslovakia.
E.

PROPERTY LAW

1. Property Ownership and Title Issues
Private ownership of real estate was generally not permitted prior to the
revolution of November 1989. Foreign persons (which are deemed to include
joint ventures with foreign joint venturers) are not allowed to own land directly,
although they may own land through a Czechoslovak company. In practice, land
that is privately owned must be used for the purposes of the owner's business.
2. Restitution
There are three laws relating to restitution of ownership of property:
(a) The first law, commonly referred to as the Small Restitution Law, came
into force on November 1, 1990, and provides the restitution procedure
for property that was seized by the state without proper compensation for
its original owners in the period between 1955 and 1959.
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The second law, commonly referred to as the Large Restitution Law,
came into effect on April 1, 1991, and provides for the restitution procedures for owners whose property was confiscated or who were persecuted, in the period between April 25, 1948, and January 1, 1990. Compensation provided by the Large Restitution Act includes the return of the
relevant property or financial compensation (which could, for example,
be provided by the issue of shares in a privatized company).
The third law, the Act on Land 1991, deals with restitution claims to
agricultural land.

3. Environmental Issues
New laws on the environment came into force on October 1, 1991. Such laws
are similar to environmental laws that have been adopted in jurisdictions in the
European Community. It is doubtful that such laws include the basis for any
liability of a bank that makes a loan to a person where that person used the
finance in connection with a project that harmed the environment.
F.

SECURITY

1. General
Although it is theoretically possible for assets of a company to be pledged as
security, it is currently quite uncommon for companies to provide such security
or, because of doubts relating to their enforceability, for banks or financiers to
require such security.
2. Types of Security
a. General
The Commercial Code provides the basis upon which assets are able to be
secured in transactions between Czechoslovak entities by way of liens and retention rights. It also provides for the basis upon which guarantees from one
Czechoslovak company to another may be granted.
The Foreign Trade Code (Act No. 1014 of 1963) provides the basis upon
which liens, subliens, retention rights, contractual penalties, assignments by way
of security, and guarantees are granted in transactions between Czechoslovak
entities and foreign entities.
Under both the Commercial Code and the Foreign Trade Code security is
created by an instrument in writing that evidences the creation of the security
and, where the security requires there to be actual delivery of the asset, then such
asset must also be delivered.
The security document must be registered at the real estate register. Priority is
established in accordance with the respective times of the creation of the competing security interests.
VOL. 26, NO. 2
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b. Tangible or Intangible Assets
Opinion differs as to whether security can be granted over choses in action and
intangible assets such as intellectual property rights. Security over such assets
should not therefore be totally relied upon.
Floating charges are not expressly prohibited, but are seldom used because of
the limited law as to their validity or enforceability. Lenders would therefore be
advised either to take physical possession of the asset that is being secured or to
take an assignment by way of security of the beneficial interest of the borrower
in the asset that is being secured. Therefore, if shares were to be secured, the
share certificates should be held by the lender; if items of inventory were to be
secured, then warehouse receipts or the actual items of inventory should be held
by the lender; and if cash collateral was to be taken, security should be effected
by the cash being deposited in a bank account in the lender's name.
c. Real Property
Both the Commercial Code and the Foreign Trade Code recognize security can
be granted over real property, either pursuant to a lien (which is effected pursuant
to the Commercial Code) or by an agreement limiting the transfer of the relevant
property (which is effected pursuant to the Civil Code). Mortgages (hypot~ka)
are amongst the instruments introduced in the new Commercial Code.
3. Rights of Enforcement
A secured creditor that has taken its security pursuant to the Commercial Code
may enforce its security by either keeping the secured asset for itself or selling
the secured asset at a private auction. A secured creditor under the Foreign Trade
Code is, however, required to sell the secured asset at a public auction if it does
not keep it for itself in satisfaction of the debt outstanding to it.
4. Voidable Security
No law provides that security granted by a company is void if granted in preference to other creditors or if the company was insolvent at the time that it granted such
security. However, if evidence is present that the security was granted fraudulently
or intentionally to create a preference or otherwise avoid the effect of law, then such
security would be invalid pursuant to article 21 of the Commercial Code.

G.

TAX

1. Withholding Tax
Withholding tax is, subject to applicable Double Taxation Agreements, levied
at the rate of 25 percent on dividends, interest, royalties, and rent paid to a foreign
person. Double Taxation Agreements have been entered into with some eighteen
countries. In addition, agreements with more than twenty other countries have
either been signed but not yet ratified, or are currently being ratified. In the latter
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category are agreements with the United Kingdom, the United States, Switzerland, and Australia.
2. Tax Holidays
Tax holidays, whereby companies that otherwise would be liable to pay
Czechoslovak tax are excused from such taxes, are available for periods of up to
two years, or longer in the case of companies involved in certain industries of
strategic importance to the national economy. Generally, a company seeking a
tax holiday must be incorporated prior to any application for a tax holiday, and
no dividends may be paid during the tax holiday.
H.

LAW AND JURISDIcTION

1. Recognition of Choice of a Foreign
Law as the Proper Law
The Code on International Civil Procedure and Law (Act No. 97 of 1963)
provides that the parties to a contract may choose the proper law for that contract.
The law that is to apply with respect to transactions, arrangements, and contracts
entered into when no proper law is chosen is determined in accordance with the
rules relating to each type of transaction:
(a) the law in respect of a sale and purchase agreement will be the law of the
place of domicile of the seller;
(b) the law in respect of a sales representative or trade agency agreement will
be the law of the place of domicile of the relevant customer;
(c) the law in respect of a claim for compensation or damages arising from a
breach of contract will be the law of the place where the damage was incurred;
(d) the law in respect of transactions, arrangements, or contracts entered into
where none of the above rules apply, will be the law of the place where
the relevant transaction, arrangement, or contract was concluded.
2. Enforceability of a Foreign Judgment
Czechoslovakia has entered into bilateral and multilateral treaties that provide
for the mutual recognition of judgments of courts of a large number of countries,
including the United Kingdom. It has not, however, entered into such a treaty
with the United States.
I.

SOVEREIGN IMMUNITY

The Act on State Enterprises (Act No. 111 of 1990) provides that, subject to
limited exceptions, the state is not liable for the liabilities and obligations of state
enterprises, and state enterprises are not liable for obligations and liabilities of
the state. The Foreign Trade Code provides that the state is also immune from the
liabilities of foreign trade corporations. Foreign trade corporations are liable to
the extent of the value of their assets.
VOL. 26, NO. 2
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II. Hungary*
A.

COMPANY LAW

1. State-Owned Enterprises
State-owned enterprises currently constitute between 80 percent and 85 percent of enterprises and business organizations that have been established in
Hungary. The foundation and organization of such enterprises are regulated
primarily under the Civil Code (Act IV of 1959, as amended) and the Act on
State-Owned Enterprises (Act VI of 1977).
2. Business Organizations
The six forms of business organizations in Hungary are all regulated by the
Act on Business Organizations (Act VI of 1988). The following points are
relevant to each form of business organization:
a. Limited Liability Companies
(korldtoltfe1eIosdgu tarsagag or kft)
A kft is similar to a German GmbH. Capital is divided into quotas of predetermined value, which must be at least 100,000 forints each. The minimum
capital is 1,000,000 forints (the current exchange rate between the forint and the
U.S. dollar being approximately Ft 78 to U.S. $1.00). Each quotaholder is
obliged to pay up his quota in cash or in kind, as set out in the kft's contract of
association. Offering quotas to the public is prohibited. The managers of a kft
(and the members of its supervisory board and its auditor, if any) are all elected
by the quotaholders' meeting.
b. Companies Limited by Shares
(r~szvenytdrasdg or rt)
An rt is similar to a German AG. Capital is divided into a number of shares
having a predetermined nominal value. Shares may be issued at a premium and
may be in a bearer or registered form. However, foreigners may own only
registered shares. Companies may issue ordinary shares, preference shares, and
convertible bonds. The shareholders, at their general meetings, elect the directors, the members of the supervisory board, and the auditor.
c. Joint Companies (k6z6s vdllalat or kv)
Only legal (as opposed to natural) persons may be partners in a kv. Each
partner is liable for the obligations of the kv in the proportion that its own
contribution bears to all the contributions. A kv has separate legal personality.
The council of directors is the governing body of the kv. Each member nominates
one representative to the council of directors. The council of directors elects and
*Co-author for Part II is Timothy E.D. Gee, Baker & McKenzie, London. The authors also
gratefully acknowledge the assistance of Eva Lovrecz of the National Bank of Hungary.
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dismisses members of the committee of directors (if any) and the members of the
supervisory board (if any).
d. Partnerships (k6zkereseti tdrsasdg or kkt)
Each partner of a kkt has full joint and several liability for the obligations of
the kkt. Gmk (gazdasdgi munkak6z6ssgg) is a form of kkt that comprises natural
persons only. Jgmk (jogi nem~ly felel6ssggi6llalsdval miik6d6 gasdas6gi
munkal6z6ss~g) is a form of Gmk which comprises employees and pensioners of
an economic association. The economic association assumes liability for the
activities of the Jgmk but has no right to any profits made. Each partner in a kkt
is entitled to manage and represent the partnership unless the partners agree
otherwise in the contract of association.
e. Limited Partnership (bet~ti tarsasdg or bt)
In a bt at least one partner must have unlimited liability (a full partner) and at
least one partner must have limited liability (a limited partner). The liability of
the limited partner is limited to the amount of his capital contribution. A separate
board of management is not necessary as full partners deal with all relevant
management issues. Full partners are obliged actively to participate in the activities of the bt. A limited partner is not entitled to manage or represent the bt.
f. Business Unions (egyesidls)
An egyesiWl is established by legal persons to enhance their profitability, to
harmonize their business activities, and to represent their business interests. An
egyesiilg should not carry on business with a view to making a profit, but may in
fact make a profit. The members are jointly and severally liable for the obligations of the egyesiil. An egyesilg is governed by a council of directors to which
each member nominates a representative. The council of directors elects and
dismisses the members of the board of directors (if any).
3. Acts of Authorized Officers
In each type of economic association, the managers or directors represent the
economic association towards third parties. The actions of a manager or director
are binding on the economic association even if there is an inherent restriction in
the power of that manager or director to bind the economic association.
Each manager, director, member of the supervisory board, and auditor has a
duty to act with all the due care generally expected of a person holding such an
office. In the event that he fails to do so and causes damage to the business
organization, the general rules of civil law liability apply.
4. Maintenance of Capitaland FinancialAssistance
(a) Generally, the maintenance of capital by an rt or a kft is a less significant
principle under Hungarian law than under English law. For example,
although an issue of shares or quotas at a discount is not permitted, there
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are fewer restrictions on the purchase by an rt or kft of its own capital
and the reduction of its own capital.
(b) Unlike English law or the law of any other jurisdiction in the European
Economic Community, there is no prohibition on an rt or a kft giving
financial assistance for the purchase of its own capital.
(c) Therefore, an rt or a kft may provide security over its assets to a person
who has provided finance to a purchaser of the shares in the rt or quotas
in the kft. This applies regardless of whether the provider of the financial
assistance is a bank or any other type of entity and regardless of whether
it is a Hungarian or a foreign entity.
(d) As a matter of practice, the giving of financial assistance is not common
in Hungary, but this will no doubt change as the sophistication of transactions increases.
B.

PRIVATIZATION

1. General
The Act on Transformation of State-Owned Enterprises and Economic Associations (Act XIII of 1989) governs the process by which state-owned enterprises
are transformed into forms of business organizations. The State Property Agency
supervises the transformation process.
2. Methods of Privatization
The programs for the privatization of state-owned property include the following:
(a) An active privatization program which was launched in 1990 and is
managed by the State Property Agency. It focuses on obtaining investments from foreign investors in the pharmaceutical, hotel, department
store, tourist bureau, and manufacturing sectors. A secondary program,
which is not actively managed by the State Property Agency, has also
been introduced.
(b) A privatization program that was primarily directed towards Hungarian
individuals was provided for in Act No. LXXIV of 1990. That Act provided the means for the privatization of small state-owned operations in
the fields of retail sales, hospitality, and consumer services.
(c) An investor initiated program also exists where state-owned enterprises
and assets can be privatized on an ad hoc basis by foreign investors purchasing state-owned enterprises or assets from the State Property Agency.
3. Compensation
The Compensation Act provides that individuals who can prove that they
suffered loss as a result of the nationalization of land and other assets before
1950 will be compensated by receiving vouchers that can be used to purchase
SUMMER 1992

516

THE INTERNATIONAL LAWYER

shares in privatized state-owned enterprises and land set aside by the government
for this purpose.
C.

PUBLIC FUND-RAISING

1. HungarianCompanies
Before a Hungarian company can issue shares to the public outside Hungary
or its shares can be traded outside Hungary, the prior permission of the Securities
Supervisory Board and the National Bank of Hungary is required. Dealing in
securities outside Hungary is normally only allowed if such securities are listed
in Hungary.
2. Foreign Companies
Foreign companies may, under the Foreign Exchange Code, issue securities in
Hungary. Securities that are issued outside Hungary may be traded in Hungary
only with the permission of the Securities Supervisory Board and the National
Bank of Hungary.
3. Offers to the Public
Offers of securities to the public may only be made pursuant to a prospectus
that has been approved by the Securities Supervisory Board. Each prospectus for
an issue of securities by a company must contain inter alia: information relating
to its management and business; information on its financial position that is not
more than six months old, certified by auditors; information on the current and
any previous issue; and an assessment of the major risk factors in the company's
business. The company, its directors, and its broker are liable for losses incurred
by the holder of a security acquired pursuant to a prospectus that is found to
contain false information.
4. Budapest Stock Exchange
The Budapest Stock Exchange was reopened in 1990. Currently nineteen
shares are listed, some of which are also listed on the Vienna Stock Exchange.
The Stock Exchange is regulated by Act VI of 1990, which also deals with the
issue and dealing by brokers of securities.
For a company to be listed on the Stock Exchange, at least 25 percent of the
value of its share capital, having a value of at least 500 million forints, must be
subscribed for by the public. Each listed company must maintain as its minimum
share capital at least 5,000 shares in a minimum amount of 200 million forints.
D.

FOREIGN INVESTMENT

1. Permits and Authorizations
No permission is required for the establishment of a joint venture or for a
foreign person to buy shares in an existing business organization, even if the
level of foreign ownership is 100 percent.
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2. Debt-Equity Ratio Requirements
Hungary has no restriction under Hungarian tax or foreign exchange legislation on the level of foreign debt to foreign equity that must be maintained in a
Hungarian economic association. However, the National Bank of Hungary can
effectively regulate the ratio of foreign debt to foreign or local equity (see part
E. 1. below).
As regards domestic debt, a kft must have a minimum capital of 1,000,000
forints and an rt must have a minimum share capital of 10,000,000 forints.
Theoretically, so long as it has capital in those minimum amounts, a kft and an
rt may each have any ratio of domestically raised debt to equity.
E.

FOREIGN EXCHANGE

1. PermissionsRequired
Domestic Hungarian economic associations (including business organizations
that are totally owned by foreigners) may borrow freely from domestic banks or
foreign joint venture parties.
Pursuant to the Code of the Planned Foreign Exchange Management (Law
Decree No. 1 of 1974) and the Decree of the Minister of Finance No. 1/1974
(1/17) each Hungarian economic association needs permission from the National
Bank of Hungary: (a) to borrow from foreign financial institutions or other
lenders outside Hungary (such a loan is called afin6nc hitel); (b) to enter into
leases with foreign financial institutions or other lessors outside Hungary; and
(c) to grant a mortgage over any of its real property in Hungary to a foreign
person.
When the National Bank approves a foreign currency loan, it undertakes to the
relevant Hungarian economic association that the relevant foreign currency will
be made available for the repayment of the loan. As a result, the situations in
which the National Bank is willing to agree to such loans are relatively limited.
2. Convertibility of HungarianForints
No permission is required for a foreign investor to transfer dividends or the
proceeds from the sale or liquidation of an investment in the same currency in
which the investment was made to an account outside Hungary.
Foreign employees of a joint venture can convert and remit outside Hungary
50 percent of their after-tax income in the currency of the country of their
permanent domicile without the need to obtain any permission.
A Hungarian economic association must offer to the National Bank, through
a commercial bank, all amounts of foreign currency received in the ordinary
course of its trading activities. The National Bank may, in its discretion, permit
the economic association to use such foreign currency. In the event that a foreign
investor makes a capital investment in a joint venture in a foreign currency, the
joint venture may hold such currency in a foreign exchange account and may use
it to pay for the importing of goods.
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3. Consent for Offshore Payments and
Location of Bank Account
The permission of the National Bank is needed before a Hungarian economic
association may open a bank account outside Hungary. Commercial banks authorized by the National Bank to deal with foreign exchange transactions may
open bank accounts outside Hungary.
F.

PROPERTY LAW

1. Property Ownership and Title Issues
Real property ownership is regulated by the Civil Code (Act IV of 1959, as
amended) and the Act on Land (Act I of 1987) which provide, inter alia, that:
(a) A foreign entity may acquire real estate only if it has first obtained the
permission of the Ministry of Finance.
(b) A joint venture (including a joint venture that includes one or more
foreign persons) can acquire or lease real property in connection with the
operations specified in its constitutional documents.
2. EnvironmentalIssues
The Act on the Environment (Act II of 1976) provides for the protection of land,
water, air, living nature, and inhabited areas against harmful interference, pollution,
and damage. Persons who pollute, harm, or damage such protected property are
under an obligation to either limit or terminate the offensive conduct or take appropriate protective measures. Offenders are also subject to fines and may be liable for
the damage caused to other persons. Some offenses carry criminal liability. Lenders
are generally not liable for the actions of their borrowers.
G.

SECURITY

1. General
Hungarian law generally permits security to be taken over any negotiable or
transferable assets, whether tangible or intangible. In all cases, creation of the
security requires an instrument in writing. In order to evidence the execution of
such instruments it is advisable to notarize the instruments.
The usual method by which security is provided is for the pledgor to grant a
pledge and deliver the physical possession of the pledged assets to the pledgee or
a mutually acceptable third party or grant an assignment by way of security. A
pledge cannot be granted over only part of an asset. Once a pledge has been
granted, no further pledges over the pledged asset may be granted. A pledgee is
obliged to keep the pledged asset in good condition and cannot use it for his own
benefit, but is entitled to proceeds from the pledged assets.
Priorities are determined in accordance with the respective times at which
competing securities were created. The law has no public procedure or place
where pledges or assignments by way of security can be registered. The only
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registry that is available for the registration of security documents is the land
registry, where mortgages may be registered.
2. Choses in Action and Intangible Assets
Choses in action, or "rights," as that term is used in the Civil Code, can be
secured. Such assets, including receivables or interests in a joint venture are
usually secured by an assignment by way of security. In order for the assignment
by way of security to be valid and enforceable the debtor or party who is obliged
to perform the obligation that is inherent in the chose in action must be notified
of the creation of the assignment by way of security. The law has no specified
formalities for the giving of notice.
Where the secured asset is not a chose in action, but is nevertheless an
intangible asset (for example, intellectual property rights), no additional formalities beyond written evidence of the assignment by way of security are required.
3. Floating Security
Where the assets are tangible, but the owner wishes to continue to deal with
them (as would be the case with items of inventory), security is only available in
the event that the security is given to a bank to support a loan. No other type of
creditor can take advantage of this type of floating security. The Civil Code does
not, however, expressly provide for floating charges. Enforceability depends on
the way the Code's provisions are interpreted. For this reason, and because of the
problem caused by their being no registration procedure, floating charges should
be used with caution.
4. Real Property
A mortgage can be created over real property. A mortgage must secure a
stated maximum amount of money and is rendered null and void if it entitles the
mortgagee to possess, use, or collect the proceeds from the mortgaged property
for any reason other than a default in payment of the secured moneys. Mortgages
are registerable at the relevant land registry.
5. Shares and Quotas
Both shares in an rt and quotas in a kft can be pledged. However, statutory
preemption rights in favor of quotaholders of a kft require a pledgee to offer the
pledged quotas to the other members of the kft before exercising a power of sale
to third parties.
6. Rights of Enforcement
The Civil Code provides that Hungarian creditors (including Hungarian entities wholly owned by foreign entities) may enforce any security over moveable
assets by selling such assets by private or public auction. The Civil Code also
provides that foreign creditors must first obtain judgment and then enforce the
security by selling the assets pursuant to a public auction.
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7. Voidable Security
The Civil Code provides that payments by one party to another can be rendered null and void in the face of evidence of fraud or bad faith of the party
making the payments. No specific law provides that payments made by a debtor
to a creditor at the time the debtor was insolvent need be repaid.
H.

TAX

1. Tax on Dividends and Interest
Pursuant to the Personal Income Tax Act 1988, as amended, when a dividend
is paid on shares, or interest is paid on loans, bonds or other debt instruments,
the payer must deduct and pay, by way of personal income tax, an amount equal
to 20 percent of such dividends or interest.
2. Corporate Tax
Hungarian economic associations and other entities carrying on business in
Hungary must pay corporate tax on profits earned in Hungary. The rate of the tax
is 40 percent.
3. Tax Incentives
Hungarian law has a series of tax incentives for foreign investors. Although
the normal rate of Hungarian corporation tax is 40 percent, the law has substantial tax concessions for companies in which foreign shareholders hold at least 30
percent of the capital.
If such a company has a share capital of at least 50 million forints and more
than half of its income is derived from the manufacture of products or the
operation of a hotel built by the company, its taxes will be reduced by 60 percent
for the first five years of its existence and 40 percent for the following five years.
If a company has a capital of at least 50 million forints and operates in certain
defined areas of major economic importance (including certain areas of the
tourism, telecommunications, electronics, engineering, vehicle manufacture,
and pharmaceutical industries), it will enjoy a full tax holiday for the first five
years of its existence and a 60 percent reduction in its tax bill for the following
five years.
I.

LAW AND JURISDICTION

1. Choice of Law
In contracts that are to be wholly or partially performed outside Hungary or
that involve one or more foreign persons, it is usual to provide for the choice of
a proper law, which may or may not be Hungarian law, and submission to a
jurisdiction.
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2. Recognition of Judgments
The Law Decree of the Presidential Council on Private International Law (Act
XIII of 1979) generally deals with the recognition and enforcement of foreign
judgments. The Law Decree provides that Hungarian courts or other relevant
authorities have exclusive jurisdiction in the following: (a) cases relating to the
personal status of Hungarian nationals except Hungarian nationals domiciled
outside Hungary; (b) cases involving immovable property situated in Hungary;
(c) proceedings involving the estates of deceased Hungarian persons resident in
Hungary; (d) proceedings against the Hungarian state, state authorities, or administrative organs; (e) proceedings against Hungarian nationals acting as diplomatic representatives abroad; (f) proceedings for the invalidation of a negotiable instrument or deeds executed in Hungary; and (g) proceedings concerning
intellectual property rights in Hungary.
In other cases, judgments of foreign courts or other authorities are recognized unless: (a) recognition would violate Hungarian public policy; (b) the
person against whom a judgment was entered did not receive a fair trial (based
on Hungarian criteria); (c) a Hungarian court or other relevant authority
made an earlier decision on similar facts; or (d) proceedings involving similar
facts are at that time before a Hungarian court or another relevant Hungarian
authority.
Hungary is a member of the New York Convention of 1958, which provides
for the recognition and enforcement of foreign arbitrational awards.
3. Execution of Judgments
Final judgments or decisions given by a foreign court or other authority in
matters relating to property or contract may be executed so long as an international convention or agreement provides for the reciprocity of the enforcement of
judgments between Hungary and the relevant country. The Minister of Justice
has the right to issue a binding decision on the question of reciprocity.
4. Stamp Taxes on Enforcing Securities
and Loan Documentation
Stamp taxes are, pursuant to the Act on Stamp Taxes (Act XCIII of 1990),
payable on the enforcement of a judgment or a decision. The rate of such stamp
tax is 3 percent of the value of the judgment or decision, as calculated at the time
that the enforcement action is taken.
J.

SOVEREIGN IMMUNITY

Pursuant to the Civil Code (Act IV of 1959, as amended) the state has legal
capacity, but specific waivers are required for the actual enforcement of judgments. State-owned enterprises are liable for their own obligations and cannot,
under Hungarian law, claim sovereign immunity.
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Ill. Poland*

A.

COMPANY LAW

1. Types of CorporateEntities
Although much of the law governing Polish business and commerce has been
adopted in the past two years, many fundamental aspects of company and commercial life continue to be governed by the Polish Commercial Code, 1934. The
Commercial Code is currently being reviewed but the timing of any proposed
amendments is uncertain and is not expected before 1993.
The limited liability company (spolka z ograniczona odpowiedzalnoscia)and
the joint stock company (spolka akcyjna) were adopted as the two main Polish
company entities by the Commercial Code and that Code still governs their status
and form. The Polish versions of both types of company are based on the
continental European model that was developed prior to the Second World War.
Both have legal personality, and in each case the liability of investors is limited
to the amount of their contribution to the company's equity. A limited liability
company may have one or more shareholders.
The structure of Polish companies, as set out in the Commercial Code, will be
familiar to Western lawyers and businessmen. A company can be established by
one or more persons, and the company is managed by a board of directors (which
may have only a single director) and by the shareholders in a shareholders'
meeting. In addition, the management of a joint stock company will, in most
cases, be overseen by a supervisory board that is elected by the shareholders of
the company in general meeting and that performs a nonexecutive role.
Each of the two types of company is incorporated by registration of their
statutes in the Commercial Company Register. These documents are first reviewed by a Commercial Registration Court, which will consent to or refuse
their registration. The Company Statute is a contractual document, which is
signed by the subscribing shareholders and notarized by a Polish notary public
before it is submitted to the Commercial Registration Court for approval. If the
statute has not been properly notarized, it will be considered null and void and
thereby negate the company's legal status. The company will not be a recognized
entity in law until the statutes have been approved by the Registration Court and
entered in the Commercial Register. As in most Western jurisdictions, the statutes
contain the business objects and powers of the company. Such objects and
powers can be amended; however, amendments must also be registered to be
valid in law.
2. Stock Exchange
The Stock Exchange opened (or reopened, as there was a Stock Exchange in
Poland before the Second World War) in April 1991. At present the shares of
*Co-author for Part III is Tomasz Ujejski, Baker & McKenzie, London.
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approximately ten former state enterprises and new joint venture companies are
trading on the Exchange, although applications for new issues are becoming
more frequent and the number of companies trading on the Exchange is expected
to rapidly rise.
3. Raising Capital
Joint stock companies may raise equity capital either by issuing shares to the
public or by private placement. Under the Act on Public Distribution of Securities and Managed Funds the term "public distribution" is defined as "an offer
made via the use of the mass media or in the form of a written document where
the offer or invitation is addressed to more than 300 people." That Act does not
deal with "nonpublic" distribution. Thus Polish law has no regulation of private
placements of shares other than the essential general provisions related to issue
and registration of shares found in the Commercial Code.
If capital is to be raised by public subscription, the following procedures must
be followed under the Commercial Code and the Act on Public Distribution of
Securities and Managed Funds:
(a) The Commercial Code provides that:
(i) the statute of the company should be published in Monitor Polski
(the Government's official publication) indicating when and before
which notary public it was drawn up.
(ii) an announcement of the public subscription should be made in
Monitor Polski indicating:
(A) the number and type of shares offered for subscription;
(B) the nominal value and issue price of the shares;
(C) the opening and closing dates of the offer for subscription;
(D) any special rights or benefits connected with the shares on
offer or other shares in the company; and
(E) any obligations on the shareholder other than payment of
amounts due for the shares.
(b) The Act on Public Distribution of Securities and Managed Funds provides that:
(i) the consent of the Securities Commission to a public distribution of
shares must be obtained;
(ii) applications to the Securities Commission should contain:
(A) the name and address of the issuing company;
(B) the size and value of the issue, including its proposed date;
(C) the name of the broker that will undertake the public distribution;
(D) a written prospectus;
(E) a copy of the issuing company's statutes; and
(F) a copy of the issuing company's resolution authorizing the
issue;
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(iii)
(iv)

the Commission must approve or reject the application within three
months of its filing; and
once an application for public distribution has been approved, the
issuing company is then obliged to publish in a minimum of two
daily newspapers sufficient information to allow prospective subscribers to assess the shares.

4. Consents Required
A foreign company offering shares in Poland must first obtain the consent of
the Ministry of Industry and the Securities Commission.
5. FinancialAssistance
The Commercial Code prohibits a Polish company from purchasing its own
shares or being a pledgee of its shares. The Commercial Code does not, however,
provide any specific prohibition against financial assistance by Polish companies
in relation to the purchase of their own shares.
B.

PRIVATIZATION

The Privatization Act, which was adopted in July 1990, provides the basis for
the Polish Government's stated aim of privatizing all of its state-owned enterprises. Under the Privatization Act, a state-owned enterprise can be privatized in
a number of ways.
1. Sales of Shares
When a state-owned enterprise is privatized via a sale of shares the intent
generally is that it will be transformed into a limited liability company or a joint
stock company. Initially, the shares in each newly formed company will be held
by the State Treasury. The shares are then, in accordance with article 23 of the
Privatization Law, sold either: (i) on an auction basis; (ii) on a public offer basis;
or (iii) on a negotiated basis following a public invitation to tender. Once a
former state-owned company has been privatized and transformed into a company, the company is governed by and subject to all of the provisions of the
Commercial Code.
The Polish Government is proposing to stimulate public participation in the
privatization process within Poland by issuing vouchers to the public. Members
of the public will redeem the vouchers in return for interests in investment funds,
which will in turn invest in shares of newly privatized companies. The Polish
Government envisages that the investment funds themselves will invest in a
broad range of privatized companies in order to spread and reduce risk.
2. Liquidation
An alternative method of privatization, which is gaining favor amongst investors and the Polish Government, is liquidation. Under article 37 of the PrivatiVOL. 26, NO. 2
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zation Act, with the prior approval of the Minister of Ownership Changes, a
state-owned enterprise may be liquidated and its assets disposed of by means of
a sale, lease, or contribution to the capital of another existing or newly formed
company. This method has some advantages, including it is generally a quicker
and simpler procedure. Although the liquidation method was originally intended
for the privatization of small state enterprises, it is increasingly being applied to
larger ones.
The privatization process has occurred partly on an ad hoc basis with individual state enterprises being privatized as a result of proposals from and on the
initiative of private business interests. However, the Polish Government has also
attempted to structure and accelerate the privatization process via a number of
programs. In the autumn of 1991 the government announced a so-called "sectoral" privatization program under which some 143 state enterprises, covering
thirty-four industrial sectors, are to be privatized. Under the "sectoral" program, the Polish Government has appointed professional advisers (including
foreign consultants, merchant banks, and law firms) to advise it on the most
appropriate course for the privatization of each industrial sector and to negotiate
the sale of state enterprises on its behalf. At the same time the Polish Government has been developing its "mass" privatization program, which involves the
formation of numbers of investment funds designed to provide for and encourage
wide public share ownership of shares in "transformed" former state enterprises.
C.

FOREIGN INVESTMENT

1. The Act on Companies with Foreign Participation
The Polish Government has recently overhauled the foreign investment regime, creating new advantages for foreign parties wishing to invest in Poland.
The Act on Companies with Foreign Participation (the new Act) came into force
in July 1991 and replaces the Act on Commercial Activity with the Participation
of Foreign Parties, 1988, as amended. The new Act further liberalizes the investment regime, although in respect of tax it favors larger enterprises and
removes, in the case of smaller companies, the tax incentives previously available to all joint ventures with foreign participation.
The main thrust of the new Act is to remove some of the procedural obstacles
that previously faced a foreign party wishing to form or invest in a Polish
company, and to increase the amount of profit that the foreign investor can
repatriate.
2. Permit Requirements
Procedurally, one of the major changes made under the new Act is that a
foreign party is not, in the usual case, required to obtain a permit to incorporate
a Polish company or to acquire shares of an existing company. Article 4 of the
new Act limits the permit requirement to those companies which will operate in
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the fields of: (a) operation of seaports and airports; (b) real estate development
and real estate sales; (c) the defense industry; (d) import of consumer goods; and
(e) law practice.
A permit also is required when a Polish state entity is to acquire shares in the
company in return for a noncash contribution to the company's capital in the
form of all or part of a business, or nonmovable assets. Companies falling
outside of these parameters will no longer require a permit.
When a permit is necessary, the Minister of Ownership Change will provide
one. The Foreign Investment Agency is abolished by the new Act, although in
fact much of the old agency is being transferred to the Ministry of Ownership
Change and will continue with its previous functions within the more limited
scope of jurisdiction set out in the new Act.
3. Repatriation of Profits
Under the 1988 Act, as amended in 1989, a foreign party was only permitted
to repatriate up to 15 percent of a company's profit. Under the new Act, 100
percent of after-tax profit may now be repatriated. Article 25 of the new Act
provides that after all relevant taxes have been paid a foreign party is entitled to
convert its portion of the company's profit into foreign currency in a Polish
foreign exchange bank and then to transfer it out of Poland.
A foreign party may also, pursuant to article 24 of the new Act, export in hard
currency the proceeds from the sale of its shares in a Polish company (less any
taxes that may be owing).
4. Protection Against Expropriation
Although in the current political climate, expropriation and nationalization of
private assets is not contemplated by the Polish Government or any Polish
political group or governmental authority, the Polish Government is nonetheless
mindful of the country's past nationalization policies. In this vein, it has sought
in the new Act to provide assurances to foreign investors that their investment
will be free from expropriation and nationalization.
The new Act contains provisions that provide the basis for guarantees to the
foreign investor of payment of damages in the event of expropriation of its Polish
business or assets. Article 22 provides for a general guarantee of this nature
made by the Minister of Finance in the name of the State Treasury. The State
Treasury will be responsible for making good any loss.
D.

TAXATION

1. Income Tax and Tax Holidays
Currently, the maximum corporate income tax rate is 40 percent. A company may
apply to the Minister of Finance for a preliminary opinion on the likelihood that it
will obtain a tax exemption. The new Act has no time limit to the income tax holiday
and its term is decided on a case-by-case basis by the Minister of Finance.
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2. Withholding Tax
Withholding tax is currently payable at a maximum rate of 30 percent. Double
taxation treaties do, however, provide that withholding tax on interest paid to
lenders who are resident outside Poland and dividends paid to investors outside
Poland may be reduced or, in some cases, eliminated.
3. Documentation Taxes
No registration fee, documentation tax, or stamp duty is payable on the execution, or prior to enforcement, of financing documents or security documents.
The only fees that arise are notarial and registration fees on the transfer of land
or other assets, which are calculated on a percentage basis.
E.

FOREIGN EXCHANGE

1. Convertibility
Poland was the first country in Eastern Europe to introduce the free internal
convertibility of its currency. As a result, the rate of exchange is subject to some
extent to market forces though it fluctuates in a relatively narrow range determined by a trading band attached to a basket of leading foreign currencies. At
present the zloty stands approximately 11,200 zlotys to the U.S. dollar.
The Foreign Exchange Law, which was adopted in 1989, permits the operation
of foreign exchange bureaus (or kantors) by persons who have obtained foreign
exchange permits under rules established by the president of the National Bank
of Poland. Additionally, numerous kantors trade freely in all major currencies at
variable rates established partly by market forces.
Foreign banks are permitted to make loans to Polish government-owned entities and privately-owned entities. Individuals may take out loans of up to the
equivalent of 1 million U.S. dollars; however, Polish borrowers must also convert loans that are made in foreign currencies into local currency.
2. Debt-Equity Ratios
As yet, Poland has no law or rule regulating the ratio of foreign debt to foreign
equity that must be maintained in a Polish company or joint venture. The minimum share capital of a limited liability company is 10 million zlotys (approximately U.S. $900, at current exchange rates) and of a joint stock company is
250 million zlotys (approximately U.S. $23,000). Subject to that requirement,
decisions regarding debt-to-equity ratios are at the discretion of the company.
F.

PROPERTY LAW

1. Property Ownership and Title Issues
Poland has a comprehensive legal regime dealing with land transfer, together
with a well-developed system of land registration and transfer. At present a
foreign party may not acquire land, or take title following the enforcement of a
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mortgage. A Polish company that has one or more foreign shareholders may,
however, do so with the permission of the Ministry of the Interior.
The title to land which was never expropriated by the government can usually
be ascertained by an examination of the land register in the relevant locality. As
regards land that was expropriated by the government, many difficult title issues
can arise, including potential claims to title by persons who had interest or claims
to interest in the property at the time of expropriation. The Polish Government
has indicated that it will be adopting legislation to deal with these issues in a
comprehensive fashion. Until that legislation is passed, however, the situation
related to ownership and title is relatively uncertain. This uncertainty has, quite
understandably, caused difficulties in relation both to privatizations of stateowned enterprises and foreign investment projects where land is to be acquired
or used as security for financial transactions.
2. Environmental Issues
Poland's environmental laws require standards similar to those found in the
EEC. To date, enforcement of these laws has been lax. Under a new law passed
in 1991, however, the Polish Government has provided a legal basis for the
formation of a new Environmental Enforcement Agency, which is to have broad
powers of investigation and sanction.
G.

SECURITY

1. General
As most real property and assets used in connection with commerce have in
the past been owned by state-owned enterprises, the law in relation to security is
not well developed and opinion varies as to the benefit accruing to secured
creditors. Accordingly, the Polish Government is currently considering comprehensive legislation to provide for the granting and enforceability of security.
2. Types of Security
Currently, security can be created over the following types of assets in the
following ways:
a. Tangible and Intangible Property
Security can be granted to banks over movables, or tangible property (including items of inventory) and rights, or intangible property or rights (including
accounts receivable, shares, and intellectual property rights).
Article 461 of the Civil Code provides that "no right of lien exists against a
unit of the socialized economy" (that is, state-owned enterprises).
The Civil Code provides that banks (but not other creditors) can take floating
security over assets. Security over intangible property rights such as accounts
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receivable would be effected by this means. In such a case, in order to be
enforceable, notice of the assignment would be given to the debtors and payments would be made to a bank account nominated by the creditor. A creditor can
take security over shares by way of lien, with the share certificates being held by
the creditor.
b. Real Property
Real property that has survived in private ownership can be mortgaged. A
mortgage over privately-owned land can, pursuant to the Civil Code and the Law
on Mortgages, be registered against the title to such land in the land registry in
the district in which the land is located. The respective priorities of competing
mortgages is determined by the respective dates on which they were created.
c. Documentation and Registration
Other than registration of the bank's pledge on assets and on company shares
made in the company's own register, Polish law has no registration procedure for
any security other than mortgages over real property. Accordingly, a borrower
could grant security over the same asset more then once, albeit fraudulently. For
this reason, security by way of lien, where possession of the relevant asset is
taken by the lender, is the best form of security. To be enforceable, all forms of
security must be in writing, dated, and preferably notarized.
3. Enforcement Rights
The Civil Code provides that a mortgagee can enforce its rights by first
obtaining judgment against the mortgagor and then selling the real property at a
public auction. A creditor seeking to enforce its security over intangible assets
such as shares would similarly, pursuant to the Commercial Code, be required to
obtain judgment and then either sell the assets under the supervision of the court
or at public auction.
4. Voidable Security
No specific law provides that security can be set aside if the borrower was
insolvent at the time that the security was created or a creditor otherwise gained
a preference over other creditors. The only relevant law provides that in case of
fraud, then the security can be rendered unenforceable.
H.

LAW AND JURISDICTION

Documentation providing for the granting of security over land must be governed by Polish law. Other documentation or transactions can be governed by a
foreign law, as agreed by the parties to such documentation or transactions.
Polish courts have not yet created sufficient precedent to determine how attempts
to enforce foreign judgments would be handled.
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SOVEREIGN IMMUNITY

Poland recognizes the accepted principles of international law in relation to
governments acting in their sovereign capacity on the one hand and in a commercial capacity on the other. Where a contract was entered into with a Polish
company whose shareholders included Polish Government entities, the Polish
company would not be able to claim sovereign immunity.
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